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Comments on Daniel Markovits, Quarantines and Distributive Justice
By Stephen R. Latham, JD, PhD


In a provocative and complex paper published in these pages
, Daniel Markovits argues that quarantines, though they are efficient at controlling outbreaks of infectious disease, are deeply unfair. By their very nature, he contends, quarantines impose extremely high burdens on the persons quarantined—burdens not only of confinement, but also of disease. These burdens are higher than would be imposed upon any individual either by a program of vaccination or, more controversially, by simply letting the disease run its course through the population. Quarantines thus reduce the overall social burdens of disease only at the cost of unfairly concentrating those burdens upon an unfortunate few. From the point of view of fairness to individuals, untrammelled plague is to be preferred.


The structure of Markovits’s core argument about fairness is in the main quite sound
. The grave difficulty lies not with his logic, but with his outdated assumptions about quarantine. Principal among these is the assumption that quarantines confine disease-exposed persons together, thus “inevitably” confining some who are actually ill with others who, though exposed, had escaped infection prior to quarantine. This co-confinement is further assumed to result in a higher rate of infection among those within quarantine than they would have faced if no quarantine had been instituted at all. This enhanced infection rate is the core unfairness of which Markovits complains. In what follows I shall argue that most modern forms of quarantine, because they do not fit Markovits’s assumptions, will escape the fairness problem he outlines.   

Markovits actually says surprisingly little about how quarantines are supposed to be operated. But from various places in his paper, a certain implicit picture of quarantine emerges. I shall begin by painting that picture below, drawing support for its details from Markovits’s paper. I shall then contrast that picture to modern quarantine standards and practices.  
Markovits’ picture of quarantine 
Suppose an infectious disease breaks out. Some fall ill; others, public health officials are sure, have been exposed to the disease by recent close contact with those who have just now begun to develop symptoms. Those officials institute a quarantine to slow the spread of disease through the population.

But who is to be placed into quarantine? There is considerable and unfortunate ambiguity in Markovits’s paper on this question. Sometimes, Markovits writes as though the actively symptomatic ill are to be quarantined together with those who’ve been exposed to disease but who (as yet) have shown no symptoms, and who may or may not actually be infected. The sentence, “Quarantines contain infectious diseases by isolating infected and exposed persons from the remainder of the population,”
 can reasonably be read that way. This also seems to be the import of his use of a phrase from Defoe (about confining “the sound with the sick”
) which referred, in the original
, to the practice of confining the actively, symptomatic ill with the merely exposed. On page 325, however, he acknowledges that modern quarantine doctrine calls for isolating persons who become sick from others within quarantine. Let us assume, therefore, that on Markovits’ view of quarantine, the symptomatic ill are isolated, and “quarantine” is reserved, separately, for the exposed—some of whom are uninfected, and some infected but still asymptomatic.

Markovits envisions that these exposed persons will be forced into quarantine in “close quarters” with one another, in places resembling hospital wards, or indeed, prisons.
 (He speaks of quarantines as having “inmates.”
 ) This forcing occurs because “non-compliance with voluntary quarantines will often render enforcement necessary,” and “only group quarantines can effectively be enforced.”

At some point a few of the sick within the quarantine begin to show symptoms; they are promptly whisked away into isolation, as required by the principles of modern quarantine management
. But the damage has been done: before becoming symptomatic, the sick have infected some of those who, prior to being forced into quarantine, had escaped infection in spite of their exposure to the disease. The result is that, even as quarantine successfully slows the spread of infection in the community, the rate of infection within quarantine grows higher
. Eventually it surpasses the rate that the community would have faced had no quarantine ever been instituted. Over time, too, the situation within quarantine gets even worse: as the disease continues to spread in the community, quarantine centres become more crowded, and the as-yet-uninfected share “increasingly close quarters” with the infected
. Sometimes, in an effort to minimize within-quarantine transmission of disease, public health officials place their quarantine “inmates” into “solitary confinement.” Others trade risk-of-illness against liberty, and confine themselves to using less drastic—but less effective—measures to separate their wards from one another
. In the worst case, crowding becomes so bad that the exposed-but-uninfected find themselves sharing quarters even with the symptomatic ill—principles of modern quarantine notwithstanding
. Quarantine does succeed in limiting the total number infected by disease, but only at the terrible price of exposing those within the forced quarantine to vastly greater risks of infection. When the crisis has passed, it emerges that most of the infected have fallen ill within quarantine, even though most of them were not infected when they first arrived
.
From this account of the workings of quarantine, Markovits’s fairness argument follows fairly plainly. Quarantine reduces the total burden of illness in society only by unfairly concentrating the burden of illness on the quarantined few.

Modern Quarantine Practice

The core problem with this dark vision is that modern quarantine does not inevitably or even generally involve forcing the uninfected exposed into close quarters with the infected exposed.

Begin with the fact that the favoured form of quarantine is home quarantine
. Home quarantine restricts the contacts of the exposed person by confining him to his own home, and subjecting him to health-status monitoring
. This monitoring may be passive (conducted by the exposed person himself) or active (conducted by an outside medical observer)
. Home quarantine may only be undertaken in homes that are sufficiently equipped to protect unexposed family members from infection; family members are warned to limit their contacts with that person, and are advised about various steps to take to minimize the risk of disease transmission (wearing masks, being vaccinated, minimizing contact-time)
. Home quarantine is favoured because it minimizes the psychological and logistical burdens of confinement, and reserves space in healthcare facilities for the actively symptomatic
.

If someone in home-quarantine is not infected, the quarantine puts him at no enhanced risk of infection. Indeed, assuming anything less than a perfect quarantine program, his chance of catching the disease while in quarantine is much smaller than his chance of catching it if he were permitted to enter the general population. If, on the other hand, the person in home-quarantine is infected, his condition is apt to be diagnosed and treated much more quickly than it would be if he were not under medical supervision. He also gets the benefit of knowing that he is not transmitting his disease unwittingly to others. Home quarantine, the preferred modern method (recently implemented in the US and Canada for SARS, and used by some states in connection with TB quarantine
), suffers from none of the problems assumed by Markovits. 
There is, of course, one sense in which home quarantine confines the sick with the well. In cases where the exposed person turns out to be infected and stays at home with a family, that person’s family may be at risk. But this is not the kind of enhanced risk Markovits was talking about, for two reasons. First, they’d have run that risk—and, indeed, probably a slightly higher risk—without the quarantine, given that in the absence of quarantine the exposed person was going to live at home anyway, without taking precautions. Second, in homes approved for home-quarantine, family members have the ability to limit and manage their own exposure. Any enhanced risk they face will have been assumed voluntarily.
Home quarantine might seem unpromising to someone who believes, with Markovits, that non-compliance with voluntary quarantine will render enforcement necessary, and that only group-quarantines are effectively enforceable. In fact, as recent experience with SARS shows, neither of these assumptions is true. Canada’s compliance with voluntary quarantine programs in connection with SARS was greater than 90%
. Upwards of 30,000 people were quarantined for a ten-day period, the vast majority of these at home
. (Teenagers were the group most likely to fail to comply; health-workers were second.
) In only 27 cases were judicial orders sought to enforce quarantine
.

In Taiwan, over 131,000 were quarantined for probable exposure to SARS
. About 50,000 of these were in restrictive Level A quarantine because of suspected contact with SARS victims, and about 80,000 were on less restrictive Level B quarantine because they had travelled to Taiwan from infected areas
. About 8% of persons in Level A home quarantine (those who lived in crowded cities) were placed under video monitoring to ensure compliance
. Group quarantine facilities were guarded by police. Persons who completed quarantine were paid about $150. In the end, only .2% of the 130,000 were fined for non-compliance
.  
Strict quarantine-compliance enforcement is, moreover, epidemiologically unnecessary. Even 50% compliance creates some benefit in reduction of disease transmission, and “[t]he incremental benefit of quarantine approaches a maximum at a compliance rate of approximately 90%, with little additional benefit from higher rates of compliance.”
 Again, Canada’s SARS quarantine-compliance rate, in a population of tens of thousands of persons, was above 90%
. Thus, contrary to Markovits’s contention, public health officials do not need to round up the exposed into group quarantines in order to assure their compliance.

Of course, there will be persons whose homes are not medically suitable for home quarantine. These will include students who live in dorms, people who share bedrooms, people who live in apartments or hotels that lack the separate cooking or sanitary facilities necessary for adequately segregated living, and people who are exposed while travelling, and who therefore have no local home
. These people will have to be quarantined in a quarantine centre. Will they not be the victims of Markovits’s unfairness problem?


The answer, at least for many of them, is no. First, many quarantine centres will be set up in such a way as to prevent, through the use of private rooms, air-flow control, masking, and other infection-reduction techniques, the transmission of disease from one person to another
. The infection-rates within hospitals and prisons that Markovits cites as “similar to” quarantine conditions are inapposite. He cites, for example, the high percentage of SARS cases contracted within hospitals in Taiwan. But in Taiwan, one of the primary index-cases for SARS was a symptomatic hospital laundry-worker who continued to work in the hospital for six days after symptoms appeared and before his SARS was recognized. He slept in the laundry area, continued working in the laundry, and in his off-hours socialized with workers in the hospital’s emergency department
. More generally (as in both Taiwan and Toronto), statistics about infection-rates within hospitals include infections that occur before anyone is aware of the onset of an epidemic. They reflect the reality that healthcare workers may be among the first to become infected when an epidemic breaks out. They also reflect the reality that hospitals, when they are not on “epidemic footing,” do not always take maximal precautions to avoid in-hospital disease transmission. In Toronto, for example, a number of hospital patients were infected when, before the SARS epidemic had been recognized, a symptomatic patient sat in the waiting room for hours, in the presence of others
. After an epidemic has been recognized, every hospital takes additional precautions to limit intra-hospital infection, particularly in shared spaces such as emergency rooms, waiting rooms, staff lounges, and cafeterias. 

Many diseases (including SARS, pneumonic plague and smallpox, though not flu or chickenpox
) are infectious only when symptomatic. Careful monitoring of patients within quarantine, coupled with a policy of isolation as soon as symptoms appear, can prevent the spread of disease within quarantine. This is why the CDC says adherence to modern quarantine standards “should prevent an increase in risk for acquiring disease while in quarantine.”
 

We are left considering only persons whose homes are inadequate for home-quarantine, who are quarantined in facilities that cannot prevent disease transmission, and whose diseases are infectious while asymptomatic. For these people, the fairness problem outlined by Markovits may exist.


I say “may” for several reasons. First, the people whose homes are inadequate for home quarantine are the very people on whom the burden of disease is most likely to fall if no regime of quarantine is put in place. It is not at all clear that the “close quarters” of a quarantine facility with medical monitoring and treatment are worse than the “close quarters” of a hotel or dormitory. In the latter sorts of places, experience has shown that people often fail to recognize, remain in denial about, or actively conceal their disease status
. In the case of some potentially fatal diseases, too, there is a gap between infection and mortality. One might voluntarily accept a greater infection risk in a setting where mortality after infection was greatly reduced.


Finally, it is simply a fact that quarantine facilities can be designed or modified to eliminate nearly any risk of intra-quarantine spread of disease. So if people are subjected to unfair disease burdens as a result of being quarantined, the failure is not a failure of quarantine as such. Markovits supposed that he was levelling a criticism at quarantines as such, and that he was identifying a deep fairness problem that was inevitable even in well-managed quarantines. Instead, I would argue, his argument has its primary force as a powerful criticism of a particular kind of planning failure—a kind that, previously, might have been able to hide behind generalizations about overall social welfare. That’s not the role Markovits wanted his argument to have, but perhaps it is important enough.  
� Professor of Law and Director, Center for Health Law & Policy, Quinnipiac University School of Law, 275 Mt. Carmel Ave., Hamden, CT  06518. I would like to thank Daniel Markovits, Julius Landwirth and members of the Yale Bioethics Project’s working group on justice for their valuable comments. This article was written during a sabbatical year at Edinburgh University’s delightful Institute for Advanced Studies in the Humanities, and was also supported by a research grant from Quinnipiac University School of Law. 


� Daniel Markovits, Quarantines and Distributive Justice.  XX  J. L. Med. & Eth. 323 (Summer 2005) (hereinafter, “Markovits”). 


� I will register one small complaint here, to the effect that the economic burdens of quarantine are not sharply concentrated upon the quarantined. Some—not all—of those in quarantine will lose wages.  But the massive productivity losses, costs of delay, and transactions/coordination costs associated with quarantining a significant percentage of the workforce will fall widely upon those outside quarantine. Costs of the quarantine program itself will also be borne socially.    


� Markovits at XX.


� Markovits at XX.


� Daniel Defoe, A Journal of the Plague Year (CITE)


� See Markovits’ note 19, which cites disease-transmission statistics from hospitals and prisons, characterizing these as “close quarters that resemble mass quarantines.” He also cites the use of hospital wards and prisons for forced tuberculosis quarantine in the years just after World War II. 


� Markovits at 326.


� Markovits at 326


� Markovits at 325


� Markovits at 325


� ibid


� Markovits at 326


� Markovits at 325, text at n. 22.


� Indeed, Markovits’s stylized example is of a perfectly effective quarantine, with a sufficiently wide sweep of the exposed that no one outside the quarantine has fallen ill. 
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� Washington State, e.g., passed a new and tougher TB quarantine law in 1994. Upwards of 270 TB cases were diagnosed in that year, and the law was used three times: twice to force witnessed compliance with medical treatment, and once to force in-home electronically monitored quarantine.
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